I nt eri m Deci si on #3305

In re CA-L-, Respondent
File A70 684 022 - Arlington

Deci ded February 21, 1997

U S. Department of Justice
Executive O fice for Inmmgration Review
Board of Inmgration Appeals

(1) An alien, who served as a soldier in the Guatemal an Army, has
not established a well-founded fear of persecution by the
guerrillas on account of one of the five grounds enunerated in
section 101(a)(42)(A) of the Inmgration and Nationality Act,
8 US.C §1101(a)(42)(A) (1994), where he clains that his personal
file fromthe arny fell into the hands of the guerrillas, who
sought to recruit himfor his artillery expertise.

(2) An alien has failed to establish that he has a wel | -founded fear
of country-w de persecution fromthe guerrillas in Guatemal a where
he was able to live for nore than 1 year in different areas
within the country, including an area well known for its guerrilla
operations, w thout experiencing any problens fromthe guerrillas.

Patricia M Spicer, Esquire, Al exandria, Virginia, for respondent

Li nda A. Dom nguez, Assistant District Counsel, for the Imrgration
and Naturalization Service

Bef ore: Board En Banc: DUNNE, Vice Chairman; VACCA, HEl LMAN,
HOLMES, HURW TZ, WVILLAGELIU, FILPPU, COLE, NMATHON, and
GUENDELSBERCGER, Board Menbers. Di ssenting Opinions:
SCHM DT, Chairman; ROSENBERG Board Menber.

HURW TZ, Board Menber:

The respondent's appeal froman I mm gration Judge' s deci si on dated
Cct ober 13, 1995, finding him deportable as charged, denying his
applications for asylum and w thholding of deportation under
sections 208 and 243(h), of the Imm gration and Nationality Act,
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8 U.S.C 88 1158 and 1253(h) (1994), respectively, but granting him
vol untary departure, will be dism ssed.

.  FACTUAL BACKGROUND

The respondent is a 27-year-old male, native and citizen of
GQuatemala, who entered the United States w thout inspection on
Decenmber 15, 1991. The respondent was a soldier in the Guatemal an
Arny from Novenber 1, 1986, to April 30, 1989. He was trained as an
artillery specialist.

The respondent testified that, as a soldier, he was sent on
separate occasions into the nountains to conbat guerrilla forces.
He was involved in various confrontations in which several soldiers
and guerrillas were killed. On March 15, 1989, the respondent and
his unit were leaving a conflict area in the nountains when their
convoy of trucks was anbushed by guerrill as. Many sol diers were
wounded and killed in this incident.

In addition, as aresult of the anbush, certain mlitary files fel
into the hands of the guerrillas. These files contained persona
i nformati on about five soldiers who would be discharged in the
Spring of 1989, including their names, civilian addresses, and
mlitary experience. The respondent's file was anong this |ot.

The respondent was di scharged as pl anned and went to live with his
father. 1In Septenber 1989, the respondent cane across a friend who
was one of the four soldiers discharged fromthe arnmy with him
This friend i nforned the respondent that he had received a note from
the guerrillas requesting that he and the other four discharged
sol diers present thenselves to the guerrillas.

At the time, the respondent had joined a political organization and
did not want to get involved with the guerrillas. The respondent
knew the guerrillas had personal information on him Fearing the
guerrillas would harmhim he noved to a different area on Septenber
30, 1989.

The respondent returned for a brief visit to see his father in
Decenber 1989. At this time he had another discussion with his
friend, who told the respondent that he had received a second note
from the guerrill as. Hs friend stated that the guerrillas were
| ooking for both of themand that their lives were in danger. In
January 1990, the respondent noved away to yet another | ocation. 1In
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Decenmber 1990, the respondent |earned from his father that his
friend had been killed by the guerrillas.

Fearing that he was not safe anywhere in Guatenal a, the respondent
went to Belize in January 1991. When his tourist visa had expired
in April 1991, he returned to see his father. The respondent's
father had received notes from the guerrillas asking for the
respondent's whereabouts. Therefore, the respondent went back to
Belize within the sane nonth.

The respondent's father continued receiving notes through Cctober
1991, when the respondent returned one last time to see his father
before | eaving for Mexico on his way to the United States. Prior to
hi s asyl umhearing, the respondent had comuni cated wi th his father
who told himthat the guerrillas were still looking for himat the
time.

1. THE | MM GRATI ON JUDGE' S DECI SI ON

The I mmi gration Judge questioned the respondent’'s testinony about
the guerrillas' notives in seeking to harmthe respondent on account
of his service in the Guatenal an Army. The Inm gration Judge noted
t hat al though the respondent tried to escape fromthe guerrillas by
| eaving his home town, he noved to an area where he knew fromhis
mlitary experience that the guerrillas were active. The
I mmigration Judge stated that it was unreasonabl e for the respondent
to nove there to seek safety fromthe guerrillas know ng that they
operated in that region

The I mmigration Judge found that the respondent's nove to an area
occupied by the guerrillas and his ability to survive for a year
wi thout incident undermined his claim that it was fear of the
guerrillas that led himto nove there. |If the respondent were truly
trying to avoid the guerrillas, it would be nore likely that he
woul d nmove to a region known to have little guerrilla presence. The
| mmi gration Judge held that the respondent did not denonstrate past
persecution or a reasonable possibility of future persecution and,
therefore, did not neet the definition of "refugee" as provided in
section 101(a)(42)(A) of the Act, 8 U.S.C. § 1101(a)(42)(A) (1994).
The respondent appeals fromthis decision

[11. WELL- FOUNDED FEAR OF PERSECUTI ON
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The respondent bases his application for asylumon a well -founded
fear of future persecution by the guerrillas in his country due to
his past service in the Guatermal an Arny and his failure to join the
guerrillas' efforts. On appeal, the respondent argues that the
evidence in the record conpels a finding that the guerrillas would
persecute him on account of his political opinion and past
menbership in the mlitary and not solely because they were trying
to obtain information from himor inpress himinto their service
The respondent argues that the I nmm grati on Judge erred by failingto
find that he had a well-founded fear of persecution if he returned
to Guatenal a.

The burden of proof is upon an asylum applicant to establish that
a "reasonable person” in his circunstances woul d fear persecution
upon return to his native country. Matter of Mgharrabi, 19 I&N
Dec. 439 (BIA 1987). In addition, to be eligible for asylum the
appl i cant must establish that his well-founded fear of persecution
is "on account of" one of the five grounds specified in the Act,
here, his political opinion or his nenbership in a particul ar soci al

group.

In the present case, the respondent clains that he fears returning
to Guatemal a because the guerrillas have targeted himas a forner
sol dier. He distinguishes hinself fromthe majority of the soldiers
by indicating that his personal file fell into the hands of the
guerrillas after an anbush in the nmountain region of Guatenala
Wth this file, he argues, the guerrillas know what experience he
has had in the arny and can locate him through his civilian
addresses on record.

Even accepting this as true, the respondent has failed to submt
adequat e evi dence from which we coul d reasonably surm se that the
guerrillas' interest in him relates to his inputed politica
opi ni on. Instead, the record denonstrates that the guerrillas’
interest in the respondent was not "on account of" any ground
protected in section 101(a)(42)(A) of the Act. The respondent
hinself testified that the reasons the guerrillas had for contacting
him were to obtain information about the army troops and their
actions against the guerrilla groups, and to attenpt to recruit him
due to his expertise as an artillery specialist. Wthout nore, we
are unable to discern that the guerrillas sought the respondent for
any purpose except those he described. W therefore find that the
respondent has not established facts on which a reasonabl e person
woul d fear that danger arises on account of his race, religion
nationality, menbership in a particular social group, or politica
opi ni on. INS v. Elias-Zacarias, 502 U S 478 (1992); INS v.
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Cardoza- Fonseca, 480 U.S. 421 (1987); Matter of S-P-, 21 1&N Dec.
3287 (Bl A 1996). For this reason, the respondent's application for
asyl um nust be deni ed.

V. COUNTRY- W DE PERSECUTI ON

The respondent's asylum cl ai m nust al so be deni ed because he has
not provided any convincing evidence to suggest that his fear of
per secuti on woul d exi st throughout Guatenala. This Board has found
that an alien seeking to neet the definition of a refugee nust do
nmore than show a well-founded fear of persecution in a particular
pl ace within a country. He nmust show that the threat of persecution
exi sts for him country-w de. Matter of R, 20 I&N Dec. 621 (BIA
1992); Matter of Acosta, 19 I&N Dec. 211 (BIA 1985), nodified on
other grounds, Matter of Mgharrabi, 19 I &N Dec. 439 (Bl A 1987).

The Departnment of State country conditions report on Cuatemal a
states that the nunbers of guerrillas have declined through the
years, the guerrillas are concentrated in renote areas with |arge
I ndi an popul ati ons not easily accessible to government control, and

the threat to the general population has decreased. Bur eau of
Denocracy, Human Rights, and Labor, U S. Dep’'t of State, Guatenal a-
Profile of Asylum dains & Country Conditions (Aug. 1995). In

addition, given the poor infrastructure of the various guerrilla
groups, nost lowprofile victins of |ocalized harassment by the
guerrillas can relocate away from the area where they experienced
probl ens, instead of seeking asylumin a foreign country. 1d.; see
also Rojas v. INS, 937 F.2d 186, 190 n.1 (5th Gr. 1991); Matter
of R, supra. The respondent acknow edged at the hearing that he
was abl e to nove to anot her area because a different guerrilla group
was active in that part of Cuatemnal a.

We do not consider the respondent to be a high-profile victim of
harassnment by the guerrillas. Mreover, we find that his probl ens
were confined to his honetown. The respondent testified that he
received letters from the guerrillas only at his father's hone.
Al though the guerrillas may have been looking for him he
experi enced no problens while he was living in other areas of the
country. In fact, he was able to Iive and work in another |ocation
for a year wthout incident despite the well-known guerrilla
operations in that area of the country. W therefore, find that
conditions in Guatenal a are not such that the respondent woul d have
a well-founded fear of returning to that country.



I nteri mDeci si on #3305

Having failed to neet the "well-founded fear of persecution”
standard required for a grant of asylum the respondent has al so
failed to meet the higher "clear probability" standard required for
wi t hhol di ng of deportation. See Mtter of Mogharrabi, supra.
Accordingly, the appeal will be dism ssed.

ORDER:  The appeal is dism ssed.

FURTHER ORDER:  Pursuant to the Immgration Judge's order and in
accordance with this Board' s decision in Matter of Chouliaris, 16
| &N Dec. 168 (BI A 1977), the respondent is permtted to depart from
the United States voluntarily within 30 days fromthe date of this
order or any extensions that may be granted by the district
director, and under such conditions as the district director deens
appropriate; and in the event of failure to so depart, the
respondent shall be deported as provided in the Imm gration Judge's
order.

DI SSENTI NG OPI NI ON: Paul W Schmi dt, Chairnman

| respectfully dissent.

This case presents three issues: (1) whether the respondent has
established a well-founded fear of persecution in CCuatemnala;
(2) whether internal resettlement is a reasonable alternative; and
(3) whether the recent peace accords in Cuatenal a have an i npact on
t he respondent’'s asylumclaim As set forth below, | conclude that:
(1) the respondent has established a well-founded fear of
persecution on this record; (2) the current record is inconclusive
onthe internal resettlenent alternative; and (3) the case shoul d be
remanded to the Inmmgration Judge for the parties to explore the
i npact on the respondent's claim of the recent peace accords in
Guat enal a.

. WELL- FOUNDED FEAR

The respondent presented credible testinony establishing that he
was part of a group of five former Cuatemal an sol diers who fought

the guerrillas and whose personnel files fell into the hands of the
guerrillas shortly before the group of five was di scharged fromthe
Quatemalan mlitary in April 1989. The respondent’'s credible

testinony al so establishes that one nmenber of the group of five was
killed by the guerrillas in 1990 and that threats against the
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respondent by the guerrillas continued even after his fina
departure from Guatenmal a in Cctober 1991

On this record, | conclude that a reasonable person in the
respondent's situation would believe that he has at least a 10
percent chance of being persecuted because of inputed political
opinion if returned to Guatemala. See INS v. Cardoza- Fonseca, 480
U S. 421 (1987). This conclusionis consistent with Matter of S P-,
21 1&N Dec. 3287 (BIA 1996). In SP-, which involved past
persecution, we found that a respondent need not conclusively show
t he persecutor's notive. Rather, we observed that a respondent mnust
present evidence, either direct or indirect, from which it is
reasonable to believe that the harmwas notivated at |east in part
by the respondent’'s actual or inputed political opinion. That test
has been net here.

The majority, in effect, concludes that the guerrillas sought the
respondent exclusively because of his ability to provide strategic
i nformati on. That concl usi on seens unlikely.

The respondent was trained as an artillery specialist. | doubt
that the guerrillas woul d have persisted in pursuing the respondent
for 2% years just to obtain outdated strategic information on
artillery operations or troop deploynent. The killing of the
respondent's colleague by the guerrillas in 1990 also seens
inconsistent with a desire to obtain strategic information. The
nmore plausible conclusion is that the guerrillas pursued the
respondent and his colleagues to punish them for their inputed
political support of the Guatemal an Government and their active
opposition to the guerrillas' political ains.

Because a reasonable person in the respondent's situation would
fear persecution if returned to Guatemala, the respondent has
established a well-founded fear of persecution in accordance wth
Matter of Mbgharrabi, 19 I &N Dec. 439 (Bl A 1987).

I1. I NTERNAL RESETTLEMENT ALTERNATI VE

Turning to the internal resettlenment alternative, | agree that it
is appropriate to require a refugee who has a reasonabl e internal
resettlement alternative in his own country to pursue that option
bef ore seeki ng permanent resettlenment in the United States. On the
ot her hand, the internal resettlenent alternative nmust be carefully
applied. 1t should not be a routine basis for denying protection to
refugees just because they cannot produce evidence to negate every

7
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possibility of internal relocation. The test for the internal
resettlenent alternative is whether, under all the circunstances,
internal resettlenment is a reasonable possibility.

Initially, a refugee who fears persecution froma nongovernmenta
body should produce sone evidence regarding the interna
resettlement alternative. However, the burden of proof is shared.
Once the respondent has made some showing on the interna
resettl enment alternative, the I mm grati on and Naturalization Service
al so should provide evidence on the viability of the alternative.
Cf. Matter of Vivas, 16 I & Dec. 68, 71 (Bl A 1977) (stating that the
burden of going forward with evidence may be placed on the party
havi ng better control or know edge of the evidence). In fact, nuch
of the docunentary information and expert testinony available on
this subject would be nore accessible to the Service than to
respondents. This is particularly true because of the existence of
the Service's Resource Information Center. The interna
resettl ement alternative should be applied only if the Imrigration
Judge or we find that a preponderance of the evidence establishes
that internal resettlenent is a reasonable possibility.

The respondent has made some showi ng that internal resettlenent is
not a reasonable possibility. In that respect, | note that
Quatemala is a relatively small country, a factor we deened
significant in Matter of Kasinga, 21 | &N Dec. 3278 (BI A 1996). The
respondent has shown that the guerrillas possess personal
identifying details gleaned from his captured mlitary file, and
that they possess both the nmeans and the inclination to continue to
pursue and harm him  Additionally, the record contains the 1995
country profile fromthe U. S. Department of State, which establishes
t hat consi derable guerilla-instituted violence continues to plague
Guat emal a. Bureau of Denocracy, Human Ri ghts, and Labor, U S. Dep’t
of State, GQuatermala-Profile of Asylum Cains & Country Conditions
(Aug. 1995) [hereinafter Profile]. The respondent also testified
that he had to nove several tines to avoid the guerrillas before
| eavi ng Guatemal a for good in 1991.

On the other hand, the Service can point to evidence inthe Profile
indicating that guerilla strength in Guatemala is dimnishing and
that guerrillas are concentrated in nore renote areas. The Profile
states in conclusory ternms that lowprofile victins of |ocalized
guerilla harassnent may seek internal rel ocation. However, it is by
no neans clear that an individual in the respondent's situation can
be characterized as "l owprofile” or that credi bl e death threats can
be characterized as "harassnent." The Service al so can point out
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that the respondent lived for a year in a known guerilla-infested
area without suffering any actual harm

It is also possible that the Inmigration Judge's negative
consi deration of the internal resettlenent alternative was col ored
by his conclusion that the respondent did not have a well-founded
fear of persecution.

I find the current record inconclusive with respect to the interna
resettlement alternative. Because this is a question with potentia
life or death significance, | wuld remand the case to the
Immigration Judge to have this matter redeterm ned under the
criteria set forth above. See Matter of H, 21 I&N Dec. 3276 (BIA
1996) (remanding to give the parties an opportunity to further
devel op the record).

[11. CHANGED CONDI TIONS -- | MPACT OF RECENT PEACE ACCORDS
In addition, | take adm nistrative notice that on Decenber 29
1996, a peace accord was signed by the Governnent of Cuatenal a and
the qguerillas. See Committees on Foreign Relations and

International Relations, 105th Cong., 1st Sess., Country Report on
Human Rights Practices for 1996 (Joint Comm Print 1997). Because
the hearing before the Inmgration Judge occurred in Cctober 1995,
the inpact of the peace accords was neither considered by the
I mmigration Judge nor addressed by the parties. Interestingly,
neither party has brought this potentially significant new
devel opnent to our attention through supplenental filings.

The <change in country conditions potentially affects the
respondent's well-founded fear and the reasonabl eness of interna
resettlement. Both these questions should be expl ored upon renand.

V. CONCLUSI ON

I conclude that the respondent has established a well-founded fear
of persecution on this record. | also conclude that the record is
inconclusive on the question of the internal resettlenent
alternative. Additionally, the recent peace accords in Quatenal a
coul d have an inpact on the respondent's claim Therefore, | would
remand the record to the Immgration Judge to have the respondent's
wel | -founded fear and the internal resettlenent alternative
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reexanm ned in light of the appropriate legal criteria and current
country conditions in Guatemnal a.

For the foregoing reasons, | respectfully dissent from the
majority's decision to disniss the respondent’'s appeal

DI SSENTI NG OPINION:  Lory D. Rosenberg, Board Memnber

| respectfully dissent.

| dissent fromthe decision of the mgjority and concur with nuch
of the rationale of the well-reasoned dissent of Chairnman Schm dt
However, | differ with his conclusion as to the disposition of this
case. | offer, in addition, the follow ng points in support of a
different result.

. PERSECUTI ON BASED ON M LI TARY STATUS

The majority concedes that the respondent, whose credibility has
not been questioned, becane known to the guerrillas when his
mlitary file, conplete with personal information, came into their
hands. Neverthel ess, the majority contends they cannot "surm se" or
"di scern” any reason why the guerrillas would have any interest in
the respondent, a forner mlitary officer, other than, (1) their
desire to obtain mlitary information, and (2) their desire to
recruit him Matter of GAL-, 21 | &N Dec. 3305 (BIA 1997).1

It does not take much i magination to see that in such a situation
it is reasonable to believe that the guerillas could easily harbor
multiple notives towards a former soldier. See, e.qg., Gsorio v.
INS, 18 F.3d 1017, 1028 (2d Gr. 1994) (citing INSv. Elias-Zacarias
502 U.S. 812 (1992) (enphasizing that the plain neaning of the
phrase "on account of political opinion" does not mean that the

persecutor is notivated to harmthe victimsolely on account of the

11t is noteworthy that the "statenents" of the respondent upon
which the majority relies -- that the guerrillas wanted himfor the
mlitary information he possessed -- were not offered by the
respondent. They were his nonosyllabic affirmations acquiescing to
qgquestions put to himby the I nmgration Judge suggesting that these
were the motives of the guerrillas. The respondent stated only that
the guerrillas wanted hi m because of his experiences in the arnmny.

10
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victims political opinion)); Matter of S P-, 21 I &N Dec. 3287 (BI A
1996) .

The respondent is not required to establish conclusively the
guerrillas’ motives in threatening him threatening and killing his
friend (one of the soldiers discharged with hi mwhose mlitary file
al so was seized by the guerrillas), and seeking to kill him The
proper standard to apply in judgi ng whether the respondent has a
wel | -founded fear of persecution 1is whether, taking into
consi derati on subjective and objective factors, a reasonabl e person
inlike circunstances woul d fear persecution on account of a belief
or affiliation protected under the statute. I NS v. Cardoza-Fonseca,
480 U. S. 421 (1987); MA v. INS, 899 F. 2d 304, 311 (4th Gr. 1990)
(en banc); see also Matter of Mgharrabi, 19 1&N Dec. 439 (BIA
1987).

The Ofice of the United Nations H gh Comm ssioner for Refugees,
Handbook on Procedures and Criteria for Determ ning Refugee Status
Under the 1951 Convention and the 1967 Protocol Relating to the
Status of Refugees (Ceneva, 1992) (“Handbook”)? specifically
recogni zes, as have we, that often the asylumapplicant hinself may
not be aware of the reasons for the persecution visited upon himor
feared. Id. para. 66, at 17; see al so Bol anos-Hernandez v. INS, 767
F.2d 1277, 1285 (9th G r. 1984) (stating that persecutors are not
likely to provide their victinms with evidence of their notives and
that an asylum applicant's credible testinmony can satisfy the
requi renent for objective evidence); Matter of S P-, supra.

It would be nmobst unusual if the guerrillas did not attribute any
political opinion to the respondent, knowing himto be a forner
mlitary officer. It would be equally unlikely if the opposing
force's interest in the respondent was devoid of any individual

2 The Handbook provides practical guidance to governnent officials
as they are determning refugee status under the Refugee Act of
1980, Pub. L. No. 96-212, 94 Stat. 102, which was enacted to bring
United States refugee law into conformance with our international
obligation of nonrefoul ement under the United Nations Convention
Rel ating to the Status of Refugees, July 28, 1951, 189 U . N. T.S. 150,
and the United Nations Protocol Relating to the Status of Refugees,
Jan. 31, 1967, [1968] 19 U S T. 6223, T.1.A S. No. 6577, 606
UNT.S. 268 (“Protocol”). INS v. Cardoza-Fonseca, supra, at
436-37 (1987); Matter of QO T-MT-, 21 I&N Dec. 3300 (BIA 1996)
(Rosenberg, dissenting); Mtter of Rodriquez-Palma, 17 |&N Dec.
465, 468 (BI A 1980).

11
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political objective to punish him for his affiliation with the
mlitary which they found offensive, or if their interest, as
posited by the mpjority, was only to acquire whatever strategic
i nformati on mght be in the respondent’'s possession or to recruit
him It is highly inprobable, given both the history of conflict in
Quatemal a and the nature of the specific death threats nmade and
carried out, that the guerrillas viewed this former menber of the
mlitary forces in @atemala solely as a neutral source of
intelligence, and nothing nore.

I ndeed, the likelihood that the guerrillas possess a persecutory
motive as to the respondent is raised by his testinony, not
mentioned by the mpjority, that he was "feeling afraid" of what
happened when his mlitary file was seized by the guerrillas. It is
also consistent with his affidavit, also not mentioned by the
majority, which was attached to his asylumapplication and in which
he states that the threats he received fromthe guerrillas, in the
formof notes they left and in their direct conmunications with his
father, indicated that they intended to kill him because of his
fornmer position in the mlitary. It also is consistent with
objective «circunstances described by the respondent in his
testinmony, such as the murder of his friend, a forner soldier, and
indicated in the Departnent of State country profile. Bur eau of
Denocracy, Human Rights, and Labor, U S. Dep't of State, Guatenal a-
Profile of Asylum dains & Country Conditions (Aug. 1995)

[hereinafter Profile].

An individual's fear that he will suffer harm at the hands of
guerrillas because of his status as a forner mlitary officer, when
supported by "objective circunstances personally known to him" has
been held to provide a basis for granting asylum See Mntecino v.
INS, 915 F.2d 518, 520 (9th Gir. 1990); see also Chanco v. INS, 82
F.3d 298, 303 (9th Cir. 1996); Mtter of Fuentes, 19 |&N Dec. 658,
662 (BIA 1988). Moreover, there is authority that even if the
guerrillas did seek out the respondent in part because of his
training and the information that he may have possessed, such a
nmotive on the part of a persecutor may qualify as persecution within
the nmeaning of the Act. See, e.qg., Artiga-Turcios v. INS, 829 F.2d
720, 722-23 (9th Cr. 1987) (holding that an om nous visit fromthe
guerrillas followi ng the respondent’'s discharge fromthe mlitary
was nore than coi nci dence and constitutes a cogni zabl e threat which
warrants a grant of asylum.

The United States Court of Appeals for the Fourth Circuit, in which
this case arises, holds that an applicant for asylum nmust present
specific facts concerning the individual predicanent he faces in

12
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order to distinguish hinself from the dangers faced by the
applicant's fellowcitizens. Figueroav. INS 886 F.2d 76, 80 (4th
Cir. 1989) (citing Cruz-Lopez v. INS, 802 F.2d 1518, 1522 (4th Gr.
1986) (finding that because Cruz-Lopez offered no other evidence "in

the formof repeated threats . . . tending to indicate the threat he
recei ved was serious or that the guerrillas will persist in their
recruiting effort,” he failed to establish an objectively well-

founded fear)); see also Cardoza-Fonseca v. INS, 767 F.2d 1448
1453 (9th Cir. 1986), aff'd, INS v. Cardoza-Fonseca, supra.

A note and a visit have been held sufficient to support a well-
founded fear of persecution. Aguilera-Cota v. INS 914 F.2d 1375,
1379-80 (9th G r. 1990) (holding an anonynous note threateni ng harm
based on governnment enploynent and a visit by an unidentified man
constitutes "specific evidence" adequate to satisfy the applicant's
burden); see also Canjura-Flores v. INS, 784 F.2d 885, 887 (9th Cr.
1985) (reversing denial of asylum where petitioner, active with a
leftist organization, believed the National Guard was seeking him
out and received information that, after his flight, they had cone
to his hone | ooking for hin); Sotelo-Aguije v. Slattery, 17 F.3d 33
(2d CGir. 1994) (holding that evidence of threats alone is sufficient
to establish a well-founded fear and the absence of physical harmor
a face-to-face confrontation is not determ native), rev'd on other
grounds, 62 F.3d 54 (2d Cr. 1995); see also Sotelo-Aguije v.
Slattery, 62 F.3d 54 (2d Cir. 1995).

The respondent here provided specific facts going beyond the
general climate of violence or the fact of an ongoing civil war in
CQuatemala. He testified credibly to repeated notes containing death
threats, to his nowdeceased friend s communication that the

guerrillas had told himthey were going to kill the respondent, and
to the guerrillas’ repeated, continuing threatening visits to his
f at her. VWhet her judged against a neasure of "other Guatemnal an
mal es, " or "other Quatenalan former mlitary personnel,” the

respondent has di stinguished hinself fromothers in his country by
provi ding specific objective facts which support an inference of
risk of future persecution. Fiqueroa v. INS, supra, at 80, (citing
Cardoza-Fonseca v. INS, supra, at 1453).

| concur with Chairman Schmidt that the majority has unreasonably
dismssed the plain and uncontroverted facts suggesting the
guerrillas have a mxed persecutory notive in pursuing the
respondent.

[1. "COUNTRY- W DE" PERSECUTI ON

13
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The principle flaw in the majority's analysis leading to their
conclusion that the respondent has not net his burden of
denonstrating a reasonabl e fear of persecution throughout Guatemnal a
isthat the guerrillas first encountered the respondent in an anbush
i n a nount ai nous departnent within Guatenala, yet managed to pursue
both the respondent and the other forner soldier to a different
department. To nmy mind, this is uncontroverted evidence that the
guerrillas are highly mobile and raises grave doubts about the
maj ority's conclusion that the respondent’'s "problens were confined
to his honetown." Matter of GAL-, supra, at 5, (BIA 1997).

Quatemala is slightly smaller than Virginia, making the majority's
proposition that the respondent's fear of persecution could be
consi dered reasonable only in his hometown, but not in the other
areas where he lived, about as reasonable as saying that an
i ndi vidual 's fear of persecution in Al exandria, Virginia, would not
be reasonable in Richnond. See also Matter of Kasinga, 21 | &N Dec.
3278 (BI A 1996) (finding that Togo is a relatively small country,
making a fear of country-w de persecution reasonable even when
arising out of a local conflict).

The Profile, supra, provided by the Departnment of State, relied
upon by the mpjority, is equivocal. It can be cited nore readily
for the proposition that the respondent faces a I|ikelihood of
persecution than for the proposition that he does not. For exanple,
the Profile states that, while reduced sonewhat in their nunbers,
the guerrillas are still active, and that their size "has not
hanpered the viol ence they enploy." 1d. at 4. The objects of the
guerrillas’ threats and violence are reported to include persons
associated with the governnment, id. at 5, which certainly would
include a forner solider. Gven that the respondent’'s burden is to
establish a reasonabl e possibility of persecution, this information
provi des adequate support for his contentions that the guerrillas
anbushed his mlitary unit in one departnent, pursued him to a
different department, killed a simlarly situated forner mlitary
conpani on, and continued to make death threats against him even
after his father inforned themhe had fled to Belize.

A secondary problem w th due respect to ny colleagues, is the
reasoning in Matter of R, 20 1&N Dec. 621 (BIA 1992). There is no
statutory, constitutional, or international requirenent that an

asyl um appl i cant denonstrate "country-w de persecution.” "[T]here
is also noreason . . . why the fear of persecution should relate to
the whole of the asylumseeker's country of origin . . . ." Qy
Goodwin G 11, The Refugee In International Law 42 (1983). \While
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rel ated, the requirement that a refugee nmust be unwilling or unable
to return to one's country to qualify as a refugee in need of
i nternational protection, and the consideration of whether it would
be unreasonabl e to expect a refugee to relocate internally, are not
as entwined, as the majority mght prefer.

Matter of R-, supra, cited by the mgjority, has been wdely
criticized. See Ilgnatius, Asylum Country-Wde Persecution, 21
Nat’l Inmgr. Project of the Nat’'l Law @uiild, Inc., Inmagr.
Newsl etter, No. 1 (1993). It also has been soundly rejected by the
United States Court of Appeals for the Ninth Circuit, and all but
abandoned el sewhere for practical purposes. See Singh v. llchert,
63 F.3d 1501 (9th Cir. 1995); Danmmize-Job v. INS, 787 F.2d 1332,
1336 (9th Cir. 1986); see also Abdel-Msieh v. United States INS
73 F.3d 579 (5th Cir. 1996); Mtter of S-P-, supra; cf. Matter of
Fuentes, supra; Mtter of Acosta, 19 I1&N Dec. 211 (BIA 1985),
nodi fied on other grounds, Matter of Mdgharrabi, supra.

To ny m nd, the decision overstates the point. The Handbook makes
clear that country-wi de danger is not an absolute requirenent,
stating that “[t]he fear of being persecuted need not al ways extend
to the whole territory of the refugee's country of nationality.”
Handbook, supra, para. 91, at 21-22. For exanple, in the case of
gover nient - sponsored, persecution suffered in the past, the courts
have i nposed a presunption of nati onw de persecution, requiring the
I mmigration and Naturalization Service to showthat the “persecutive
actions are truly limted to a clearly delineated and limted
locality and situation.” Abdel-Masieh v. United States INS, supra;
see also Singh v. Ilchert, supra. In addition, even where evidence
of country-w de persecution is absent and the | ocal character of the
persecution is not disputed, the Ninth Grcuit has not required
actual acts of persecution nationw de, but has |ooked to the
persecutors’ intent to persecute in a broad geographic area.
Damai ze-Job v. INS, supra, at 1336; see also Ignatius, supra.

VWhen t he persecutor i s a nongovernmental force, an asyl umappli cant
may be charged with denonstrating that he or she cannot reasonably
be expected to rel ocate within the country of persecution. Handbook,
supra, para. 91, at 21-22. The internal relocation principle has
been interpreted as being a restriction applicable to persons who
“can genuinely access donestic protection and for whomthe reality
of protection is meaningful.” J. Hat haway, The Law of Refugee
Status 134 (1991). Determ nations of “reasonabl eness” include
consi deration of likely financial or |ogistical barriers to internal
rel ocation, as well as the circunmstances which fail to satisfy
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civil, political, and soci o-econom ¢ hurman rights norns, or to place
the refugee in illusory or unpredictable situations. 1d.

VWile the Fourth Crcuit has not yet expressly addressed the
question of "country-w de" persecution, there is no reason to
presune that the standard for determning whether an asylum
appl i cant can reasonably relocate to a zone of safety in the country
of persecution is other than that contenplated by the Handbook,
supra, para. 91, at 21-22, as "for various reasons it may be

unreasonabl e to expect the asylum seeker to nove internally."” Quy
Goodwin GII, supra. In this case, it does not appear that there is

a zone of safety within Guatemal a to whi ch the respondent reasonably
could be expected to rel ocate.

This is not a problem of local origin, nor is it confined to a
| ocal area, despite the effort of the majority to make it seem so.
The respondent indicated that the guerrillas were |ooking for him
"wherever [he] was." He testified, despite the Inmgration Judge's
m sl eading and possibly intimdating remark questioning how the
respondent could dare to contradict the Departnent of State
Profile,® that there were guerrillas in Quatemala City. There is
nothing in the record to indicate that the guerrillas are not nobile
or that their operations are limted to only a discrete area of the
country, or that they do not have the intent to pursue the
respondent nationw de. Indeed, as the record reflects, they
encountered the respondent and his fellow soldiers in one province,
and they threatened the respondent, and accosted and apparently
killed his friend and former soldier, in another province.

Thi s respondent attenpted, out of fear, to nove on three different
occasi ons during the course of an 18-nonth period, and finally, when
he learned his conpatriot had been killed, out of the country
tenmporarily on a tourist visa to Belize. He returned to | earn that
the guerrillas had approached his father while he was in Belize
agai n seeki ng his whereabouts. Matter of GA-L-, supra. The object
of attenpted relocation is not that the respondent nust run from
pl ace to place, or suffer harm when harmis threatened, before we
accept that he or she is a refugee.

VWere a persecutor shows no clear intent to limt his persecution
to any one geographical area of a country and the potential victim

%In fact, the Profile doesn't state that there are no guerrillas in
CQuatemala City or in other departnents in Quatenala; it states only
that the guerrillas are nost promi nent in the rural highlands.
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can readily be identified by his persecutors, a conclusion that the
ri sk of persecution does not exist country-wi de is unfounded. See
Danai ze-Job v. INS, supra. Here, the record reflects that the
guerrillas operated readily between two or nore departnents in a
relatively small country; there is no evidence suggesting they could
not operate in any departnment of the country, even if other
guerrilla factions were nore prom nent there. There is no evidence
to suggest that they have limted their persecution to a specific
ar ea.

In a case such as this one, where we have strong indications that
these guerrillas were nobile and determined to pursue the
respondent, we should recognize the essential role played by the
"benefit of the doubt." See Handbook, supra, para. 196, at 47
(stating that while the burden may lie with the applicant, in cases
contai ning sone statements not susceptible of proof, a credible
appl i cant shoul d be given the benefit of the doubt); see also id.
paras. 203, 204, at 48. The respondent has established a reasonable
i kelihood the persecution he fears is nationw de in scope.

[11. SATI SFACTI ON OF BURDEN AND EXERCI SE OF DI SCRETI ON

The majority stands logic on its head by requiring the respondent
to di sprove what anmounts to a questi onabl e presunpti on that he woul d
not be persecuted throughout CGuatemala. Mtter of G A L-, supra;
Matter of R supra, at 627. General i zations derived from the
Profile, such as that the guerrilla forces operate principally in
renote areas, or that "lowprofile” victins can relocate, provide
little confort to the victimof those guerrilla units, fewer though
they may be, which are not operating only in renote areas or
targeting only "high-profile” opponents. The respondent's fear mnust
only be reasonable, interpreted by the Suprene Court to nean a 1 in
10 chance of suffering persecution, not a 90 or 50 percent chance of
suffering persecution. |INS v. Cardoza-Fonseca, supra; MA v. INS
supra.

The majority's contention that the respondent was able to live in
an area occupied by guerrillas undisturbed for a year nust be taken
in context with contenporaneous events. During that same year or
shortly thereafter, the guerrillas appear to have nurdered his
friend, a former soldier, and continued to threaten the respondent.
Persecuti on need not be a certainty; it is the risk of persecution
that our | aws protect.

17



I nteri mDeci si on #3305

Furthernore, | know of no standard which requires an asyl um seeker
to denonstrate that he is a "high-profile victimof harassnent” by
the guerrillas to establish a well-founded fear of persecution.
Matter of G A-L-, supra, at 5. Nor am | aware that we, or the
federal courts, have ever held that because an individual has not
"experienced any problens” (i.e. been persecuted or killed) in the
course of flight -- even during a 1l-year period -- constitutes
concl usi ve evidence that an individual does not have a well-founded
fear of persecution. See Ramirez-Rivas v. INS, 899 F.2d 864, 871
(9th Cr. 1990) (rejecting a reading of the Inmigration and
Nationality Act which requires the persecutor to be in “hot pursuit”
when he flees the country).

As di scussed above, and in Chairman Schmdt's opinion, there is
anple reason to find that the guerillas pursued the respondent out

of a political notive. There is little basis to attribute an
exclusively nonpolitical motive to the guerrillas' interest in
harm ng or ability to harmthe respondent on account of his status
as a former mlitary officer. Matter of S-P-, supra. I would

conclude that on this record, the respondent has satisfied his
burden and, barring any adverse di scretionary factors whi ch have not
been presented here, he should be granted asyl um

| recognize that we are determning a likelihood of harmin the
future in Guatemala, and that during the pendency of this appea
t here have been peace accords signed. However, we are not required
to take administrative notice of such events. Adem v. INS, 31 F.
3d 517, 520 (7th Cr. 1994). W have no information as to how these
accords have been or will be effectuated. Furthernore, an official
change in government or formal cessation of hostilities between
political opponents says little about the continuing danger to an
i ndi vi dual asylum applicant. As Chairnman Schm dt has noted, no
party has conme forth with any additional evidence for us to
consider, either onits nmerits or for purposes of remand while this
appeal has been pending.

Remand is not the result required when the respondent has net his
burden, as | find himto have done. | believe it is appropriate to
ook to the record as it exists at the tine of our adjudication to
render our decision and issue our opinion. Figueroa v. INS, supra,

at 77 n.1. Nothing on the record before us now calls for a
different conclusion than granting the asylum application.
Consequently, | would sustain the appeal
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